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I. IDENTITY OF PETITIONER 
 

Jeffrey Brittig, petitioner, respectfully requests that this 

Court accept review of the Court of Appeals decision 

terminating review which was filed on August 8, 2023 in case 

number 57408-0-II.  

II. COURT OF APPEALS DECISION 
 

Brittig respectfully requests that this Court review the 

Court of Appeals’ decision, reversing the trial court's decision 

in this case.  The Court of Appeals erroneously determined that 

the trial court erred in finding the District violated the PRA in 

its response to Brittig’s requests and that Brittig’s claim in PRR 

2019-011 was barred by the statute of limitations. 

 A copy of the decision from the Court of Appeals, 

Division II, terminating review is attached as Exhibit "A".  

III. ISSUES PRESENTED FOR REVIEW 
 

1. Did the Court of Appeals create a conflict with its 

prior decision in Stiles v. Kearney, 168 Wn. App. 250, 259, 277 

P.3d 9, review denied, 175 Wn.2d 1016 (2012); Bulzomi v. 



4 
 

Dep't of Labor & Indus., 72 Wn.App. 522, 525, 864 P.2d 996 

(1994); Engstrom v. Goodman, 166 Wn.App. 905, 271 P.3d 

959, 963 (2012); Norway Hill Preserv. Protec. Ass'n v. King 

Cy., 87 Wn.2d 267, 552 P.2d 674 (1976); Mountain Park 

Homeowners Ass'n v. Tydings, 125 Wn.2d 337, 341, 883 P.2d 

1383 (1994);  Folsom v. Burger King, 135 Wn. 2d 658, 663, 

958 P.2d 301 (1998) by reviewing an incomplete trial court 

record that the District failed to perfect with original video 

evidence in its custody and control? 

2. Did the Court of Appeals create a conflict with its 

prior decision in O’Dea v. City of Tacoma, 19 Wn. App. 67, 

493 P.3d 1245 (2021) by concluding that Brittig’s claims 

regarding PRR 2019-011 were barred by the statute of 

limitations? 

3. Did the Court of Appeals create a conflict with the 

Supreme Court decisions in Progressive Animal Welfare 

Society v. University of Washington, 125 Wn.2d 243, 884 P.2d 

592 (1994) and Smith v. Skagit County, 75 Wn.2d 715, 718, 453 

https://casetext.com/case/bulzomi-v-dept-of-labor-industries#p525
https://casetext.com/case/bulzomi-v-dept-of-labor-industries
https://casetext.com/case/norway-hill-v-king-county-council
https://casetext.com/case/norway-hill-v-king-county-council
https://casetext.com/case/mt-park-homeowners-v-tydings#p341
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P.2d 832 (1969), by applying a de novo standard of review, 

where the trial court assessed the credibility of witnesses, 

weighed evidence, and reconciled conflicting evidence to 

determine if the parties were being truthful? 

IV. INTRODUCTION 
 

  This case is of significant public importance because it is 

the only case in our appellate record where a trial court found, 

based on substantial affidavit and video evidence, that a local 

government agency altered its own records to escape public 

oversight.  Here, the Court of Appeals, without a complete 

record,  reversed the trial court’s rulings based on a new 

argument presented for the first time at reconsideration that the 

District failed to proffer at judicial review.   This case is also 

important because the Court of Appeals’ decision conflicts with 

its previous decision under O’Dea for what constitutes fair 

notice in a PRA action.   

Finally, this case presents the issue of what standard of 

review should be applied when the trial court assessed the 
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credibility of the declarants, weighed the evidence, reconciled 

conflicting evidence, and determined that the District's 

declarants were not being truthful, based on affidavits and 

video evidence. 

V. STATEMENT OF THE CASE 

The procedural history and facts to this petition are set 

forth in Brittig’s respondent/cross-appellant brief and are 

incorporated by reference herein. In addition, the following 

facts are relevant: 

In March 2018 the District received a $119,000 Purchase 

Order from NW Green Homes for the purchase of a modular 

home. CP 1557. On April 16, 2018, the District documented in 

its meeting minutes: 

Commissioner Heinrich motioned to authorize staff to 
work with NW Green Homes with a total project cap of 
$150,000. Commissioner Sheetz 2nd 

 
CP 1953.  

The April 16, 2018 minutes were approved at a District 

meeting on April 24, 2018, which was video recorded by the 
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District. RP 94:16-97:3, CP 780.  The video shows Volk1 

telling the District commissioners after they had voted to 

approve the minutes: "The Board authorized up to $150,000 for 

the project." CP 780.  

A year later, the District reported $164,372.20 in project 

expenditures. CP 1957. Because of the contradiction in records, 

citizen Kim Cooper requested a public meeting to get answers. 

CP 190.  RP 95:2-4.  That meeting was held on July 2, 2019 

and videotaped by the District. CP 780. During the meeting, 

Commissioner Heinrich (“Heinrich”) and Chief Volk (“Volk”) 

told citizens that there never was meeting minutes that said, 

“total project cap of $150,000”. CP 780.  The District then 

passed out altered minutes that read “total home purchase cap 

of $150,000”, effectively removing the project spending cap. 

The public (Brittig was not in attendance) seemed to generally 

 
1 Volk is the Mason County Fire District #6 Fire Chief, Public 
Records Officer, and the Secretary to the Board of 
Commissioners.   
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accept the District’s explanation that there never was minutes 

that limited project spending, and the meeting ended without 

further discussion about the project. CP 190.    

Nearly a year later, Brittig requested the April 16, 2018 

minutes so he could determine what version of minutes the 

District intended to provide the State Auditor for the District’s 

upcoming (2017-2019 audit years) audit.2 The District gave 

Brittig, and the State Auditor, minutes that read “total home 

purchase cap”. CP 781.  

On April 23, 2020, Brittig filed his complaint against the 

District for failing to provide project records. CP 1-13. A single 

judge presided over this case that lasted two years, and included 

both documentary and video evidence.  Brittig amended his 

complaint twice to add other claims related to project records. 

CP 1-13, 58-85, 251-279. 

 
2 Logged as PRR 2020-018. Brief of Respondent at 17.  
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On August 6, 2020, District Office Manager, 

Fredrickson, declared Exhibits B and D to be true and correct 

copies of emails she sent to Brittig responding to his PRA 

requests.  CP 1901-2.  Fredrickson then wrote a narrative to 

support the two email exhibits indicating that she emailed 

Brittig when in fact the emails came from Volk.  CP 1901 ¶ 3, 

1902 ¶ 5.   

During discovery, the District gave deposition testimony 

that it did not retain drafts of meeting minutes after their 

approval. CP 484:12-15. However, during discovery the 

District produced April 16, 2018 meeting minutes that said 

“total project cap of $150,000.” CP 790, 1868: RFP #7 

(emphasis added). 

On May 18, 2021 Brittig filed a declaration (CP 775-806) 

and attached State Auditor records (CP 781-82, , Ex. I, CP 801-

05.) and confirmed the requirements of ER 901 had been met.  

CP 1058:4-17.  On May 21, 2021, the District filed a motion to 

strike records.  CP 807-812.   The District did not object, nor 
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move to strike, the State Auditor records, or Cooper’s 

declaration attached to Brittig’s May 18, 2021 Declaration.  RP 

6.  The trial court granted the District’s motion on May 24, 

2021, and proceeded to hear the parties’ motions for judicial 

review. RP 1-44. On June 30. 2021 the court issued an oral 

ruling, RP 48-58, followed by its written order. CP 842-848.  

On September 2, 2021, both parties filed motions for 

reconsideration with supporting declarations. Both Volk and 

Heinrich3 simultaneously declared that they now remembered 

draft meeting minutes that said, “total project cap of $150,000”. 

CP 883, 885.  In response, Brittig attached as Exhibit A and B 

to his Sept 10, 2021 declaration, a CD containing videos of the 

District’s April 24, 2018 meeting and July 2, 2019 meetings in 

which the District said it never had “ project cap” meeting 

minutes. CP 1858.  

 
3Commissioner Heinrich, who was not Chairman in 2018, is the 
only member of the Board to appear and provide a declaration 
during litigation. CP 1860-1, 109-111, 351-353, 882-884, 1694-
1708.  
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The trial court found that the District’s reconsideration 

declarations were not credible after it viewed the videos and 

saw and heard first-hand the previous inconsistent statements 

of Volk and Heinrich from July 2, 2019.  RP 95:19-96:21 The 

trial court documented its observations and finding in the 

record:  

The Court had an opportunity to review the videos. I will 
indicate that the video on April 24th, at the very 
beginning of the video, I believe it is Chief Volk - and I 
hope I got the designee right; I'm not trying to be rude. 
The minutes were, from the April 16th meeting, I 
believe, were passed. Chief Volk talks about it being a 
project. He says he's talking about the project, that it was 
$150,000, and he's showing up a piece of paper. And 
after the minutes were approved he talked about that, but 
what he was talking about was actually the home 
purchase - was actually the purchase of the home. He 
goes on to talk about yes, and, you know, we got this - 
the home, however, will only cost us roughly about 
$130,000, so it was well under the $150,000. So, he used 
the word project, but he was talking actually about the 
home purchase. 
 
So, the Fire District initially says that there was no 
minutes, there's no indication that these had ever been 
altered because they just don't exist. They then said now 
that it's just a draft, what they got is actually a draft of the 
minutes. And I should point too that then the - there was 
a meeting in July, and in that meeting in July towards the 
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very end of that meeting - I think it was maybe close to 
the end - the question came up - because it was a meeting 
for the public to answer questions about whether those 
had ever existed, that it came as a project cap versus a 
purchase - home purchase. 
 
And I think the concern of the citizens was, A, if it's a 
total project and now you're telling us it was just a 
purchase of a home and it may cost more money, where's 
the information, public information about this additional 
money, you know, where - these additional costs. And at 
that meeting in July the Fire District personnel are saying 
no, there's - no record exists. We've never called it 
anything but total purchase, and now they're telling us 
that they had a project, they had a form of the draft that 
used the word project, and we know from listening to the 
meeting back in April 16th, that's what Chief Volk called 
it. He called it a project. 
 
So, in looking at all this, folks, it seems to me that this 
evidence indicates substantially that there would in fact 
be minutes that indicated that it was a project and not just 
a purchase. Now, I understand that it now - they totaled - 
it was $131,000, and then I think they referenced the rest 
in July that actually the cost of electrician and ADA 
brought up the cost to over $164,000. 
 
But nonetheless, this evidence plus the information 
provided to  to the auditor - and what the auditor found 
that there was all this confusion, too, regarding that. The 
Court finds that there - evidence to support that there was 
in fact a public record that called this a total project. So, I 
am denying the request to reconsider that particular cause 
of action. 
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RP 95:5-97:3 (emphasis added).   

The Court found that because of the videos, it became 
clear from reading - from looking at those videos, as to 
what the Department was calling the firefighter quarters. 
They weren't talking about a home purchase; they kept 
talking about a project, over and over again, and so that 
made it very clear to me that they had those meetings.  
 

RP 121:18-21. 

   On October 18, 2021, the trial court granted Brittig’s 

motion for reconsideration, but denied the District’s motion. CP 

1070-71, 1072-73.  On March 7, 2022, the court gave an oral 

ruling, finding that the District dishonestly and in bad faith 

violated the PRA by altering, and thus not providing, its 

legitimate April 16, 2018 meeting minutes in response to PRR 

20-018, and finding the District silently withheld project 

records related to PRR 19-011.  RP 113-126.  Written findings 

of fact and conclusion of law were entered on May 23, 2022, 

CP 1846-7.   

On May 31, 2022, the District appealed. CP 1870-1886.  

On June 13, 2022, Brittig cross-appealed. CP 1887-1892.  
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On November 18, 2022, Brittig filed a second 

supplemental designation of clerk’s papers and requested that 

the CD containing the videos of the District’s meetings on July 

2, 2019 and April 24, 2018 which was attached to his 

September 10, 2021 declaration be provided to the Court of 

Appeals.  During the assembly of this record, Mason County 

Superior Court Deputy Clerk Susan Lord informed Brittig that 

it could not locate the CD video exhibit that was attached to his 

September 10, 2021 declaration.  See email attached to Brittig’s 

motion to submit copies of the District’s video hearings directly 

to the Court of Appeals filed February 14, 2023.   Brittig 

requested permission to submit the District’s video hearings 

directly to the Court of Appeals. Id. The District opposed.  See 

Response of appellant Mason County Fire District No. 6 to 

motion to submit copies of District Video Hearings Directly to 

the Court of Appeals filed February 22, 2023. Brittig’s motion 

was denied on February 22, 2023 by letter from Derek M. 

Byrne, Court Clerk.  On May 9, 2023, by letter from Derek M. 
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Byrne, Court Clerk, Brittig was ordered to withdraw any 

citations to the videos from his briefs. 

During oral argument on June 23, 2023, the Court of 

Appeals prevented Brittig from proffering evidence related to 

the content of the two videos. 

In its August 8, 2023, unpublished opinion, the Court of 

Appeals reversed the trial court’s decision which Opinion 

concluded in part, that 

1. “[T]he trial court necessarily had to assess the 

credibility of the declarants, weigh the evidence, 

reconcile conflicting evidence, and determine that the 

District’s declarants were not being truthful.” Opinion 

at 11.  Nevertheless the Court of Appeals applied a de 

nova standard of review. Id. at 1 2. 

2. The denial of Brittig's motion to submit videos was 

“because there was no record the videos were 

formally made a part of the record.” Id. at 15. 
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3. The fact Brittig was in receipt of draft meeting 

minutes sent out on April 23, 2018, provides the most 

logical explanation of how he came into possession of 

total project cap meeting minutes.  Id. at 16. 

4. Brittig's August 24, 2020 email to Myers (CP 869) 

was not fair notice, and that Brittig’s claim was not 

timely. Id. at 17, finding the email was not a PRA 

request, but a follow-up to the request that, from the 

District's perspective, it had already fulfilled. Id. at 18. 

VI. ARGUMENT WHY REVIEW SHOULD BE 
ACCEPTED. 

 

A. Whether the Court of Appeals created a conflict 
with its prior decision in Stiles v. Kearney, 168 
Wn.App. 250, 277 P.3d 9 (2012), by not dismissing, 
and then reviewing an incomplete trial court 
record that the District failed to perfect with 
original video evidence in its custody and control. 
 

This is an issue of substantial public concern to every 

citizen who files an appeal in the Court of Appeals which this 

Court should address this issue under RAP 13.4(b)(2) and (4). 
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As this court is aware, a party seeking review has the 

burden of proof and an obligation to perfect the record so that 

the reviewing court has all relevant evidence before it. Stiles, 

supra, at 259. An insufficient appellate record precludes review 

of the alleged errors.  Bulzomi v. Dep't of Labor & Indus., 72 

Wn.App. 522, 525, 864 P.2d 996 (1994). 

 Here, the Court of Appeals denied Brittig’s motion to 

submit videos because a deputy clerk of the superior court, who 

did not file the original submission, could not locate the video 

CD, assumed it had not been filed, and, without foundation, 

referred to it as a “phantom disc”.  See email attached to 

Brittig’s motion to submit copies of the District’s video 

hearings directly to the Court of Appeals filed February 14, 

2023.   The record, however, shows the video was filed and 

considered by the trial judge when the court viewed the videos 

and documented her observations and findings into the record.  

CP 1857-58, RP 94:16-97:3. The trial court also referenced 

https://casetext.com/case/bulzomi-v-dept-of-labor-industries#p525
https://casetext.com/case/bulzomi-v-dept-of-labor-industries#p525
https://casetext.com/case/bulzomi-v-dept-of-labor-industries
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systemic Clerk filing problems during the same timeframe 

Brittig’s declaration with attached CD was filed.  RP 77:21-25. 

 The District had the opportunity to perfect the record 

with the original videos in its custody and control but instead 

opposed perfecting the record.  See Response of appellant 

Mason County Fire District No. 6 to motion to submit copies of 

District Video Hearings Directly to the Court of Appeals filed 

February 22, 2023. The District took the position that no videos 

were ever filed when, in fact, counsel for the District was fully 

aware that videos existed, as he had a copy of them, and they 

were reviewed by the trial court and cited by both Brittig and 

the District in their briefing. Id. 

 Brittig did not motion for discretionary review because 

the Appellant has the burden of proof and has an obligation to 

perfect the record. Indeed, the District’s statement at oral 

argument (“reviewing the same materials the trial court had”) 

indicates it understood its obligation to perfect the record. One 

reason for maintaining the integrity of court records is that 
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having the underlying documents in the record is essential to 

appellate review of a trial court ruling.” Engstrom v. Goodman, 

166 Wn.App. 905, 271 P.3d 959, 963 (2012). 

 The gravamen of the Court of Appeals’ decision to 

reverse was based on a narrow view of the full body of 

evidence described in Section III herein.  The Opinion narrowly 

focuses on new argument presented for the first time by the 

District at reconsideration that it was Brittig who altered the 

minutes based on the email that Brittig allegedly received on 

April 23, 2018. CP 883, CP 886. The Opinion cites that Brittig 

most likely came into possession of the minutes on April 23, 

2018 as the sole piece of evidence to reverse the trial court. 

Opinion at 6, 9, 12-16  However, Brittig declared that he 

obtained the April 16, 2018 minutes from the District under 

PRR 2019-011 and again from the District during discovery. 

CP 776 ¶ 7, CP 777 ¶ 12, CP 778 ¶ 14, CP 1868: RFP 7.   

The trial court found the District’s reconsideration 

declarations were not credible, in part, because the video 
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evidence of the July 2, 2019 meeting showed Volk and 

Heinrich telling the public there never was a “total project cap” 

record.  Yet, at reconsideration “all of a sudden” the District 

remembered a “total project cap” record, even though it 

couldn’t remember the record when it provided it to Brittig 

during discovery, or at the  judicial review hearings. CP 777 ¶ 

11.  Brittig attached the minutes he was given during discovery 

to his May 18, 2021 declaration as an illustration for how Volk 

changed the Font of the meeting minutes.  CP 776 ¶ 7, CP 777 ¶ 

12, CP 778 ¶ 14.  The District was twisting facts to get a second 

bite at the apple which the trial court rejected.  

 The trial court specifically addressed the credibility of 

the District’s reconsideration declarations after viewing the 

videos. RP 95:19-96:21.  It was not reasonable that both Volk 

and Heinrich simultaneously had coordinated memory loss of 

minutes that said, “total project cap of $150,000” at its July 2 

meeting, but then “all of a sudden”, at reconsideration, they had 

coordinated memory recognition of the minutes that said total 
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project cap of $150,000”. Id.  The trial court also noted it made 

no sense the District would have legitimate meeting minutes 

limiting the home purchase to $150,000 when it knew the cost 

of the home was significantly less when it approved minutes.  

RP 95:14-18. The State Auditor reached similar conclusions. 

Opinion at 7. 

 Judicial review is not selective.  It must be conducted on 

the entire record, not by isolating evidence. Norway Hill 

Preserv. Protec. Ass'n v. King Cy., 87 Wn.2d 267, 552 P.2d 674 

(1976). An appellate court would not be properly 

accomplishing its charge if the appellate court did not examine 

all the evidence presented to the trial court, Mountain Park 

Homeowners Ass'n v. Tydings, 125 Wn.2d 337, 341, 883 P.2d 

1383 (1994);  Folsom v. Burger King, 135 Wn. 2d 658, 663, 

958 P.2d 301 (1998).  

The Opinion simply got the facts wrong, in part because 

it did not have the video evidence.  Because it didn’t have the 

video evidence, it erroneously assumed that one of the videos 

https://casetext.com/case/norway-hill-v-king-county-council
https://casetext.com/case/norway-hill-v-king-county-council
https://casetext.com/case/mt-park-homeowners-v-tydings#p341
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was of the April 16, 2018 meeting; when in fact, the video was 

of the April 24, 2018 meeting where the minutes were approved 

and Secretary Volk proclaimed to the Board, "The Board 

authorized up to $150,000 for the project." CP 780. 

By not viewing the same video evidence, the Court of Appeals 

made an erroneous assumption. 

  This Court should accept review of this issue because 

the Opinion contradicts prior decisions requiring the Court of 

Appeals to review the entire record and to examine all 

evidence. The Opinion creates an issue of substantial public 

concern because if this decision is allowed to stand, it would 

seed discontent amongst citizens that a reviewing court can 

selectively choose evidence, rather than impartially examine 

both parties’ evidence. This court should address this issue 

under RAP 13.4(b)(2) and (4). 

 This Court should also accept review because the 

Opinion  contradicts Stiles, supra; Bulzomi, supra; Engstrom, 

supra; Norway Hill, supra; Mountain Park Homeowners Ass'n, 
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supra; Folsom, supra, requiring the District to perfect the 

record if it wants to claim an error with a review court.  Simply 

stated, the Court of Appeals reviewed an incomplete trial court 

record as the District failed to perfect with original video 

evidence in its custody and control. The Court of Appeals’ 

Opinion creates an issue of substantial public concern because 

if this decision is allowed to stand, it would incentivize 

appellants to not perfect the record created by a clerk’s 

ministerial errors. This court should address this issue under 

RAP 13.4(b)(2) and (4).  

B. Whether the Court of Appeals erred by not 
applying its prior decision in O’Dea v. City of 
Tacoma holding that Brittig’s claims regarding PR 
2019-011 were barred by the statute of limitations? 
 

 Brittig is not distinguishable from O’Dea and the 

Opinion conflicts with its prior decision in ruling upon the 

District’s statute of limitations issue under RCW 42.56.550(6) 

and what constitutes “fair notice” regarding Brittig’s PRA 



24 
 

specific request in his August 24, 2020 email to Myers (CP 

869) asking about the silently withheld 19-011 project records.   

 In O’Dea, the Court of Appeals determined that the City 

of Tacoma had fair notice of O’Dea’s PRA requests when 

O’Dea attached two PRA request letters to his complaint. The 

City argued that the way it received the PRA requests was 

ambiguous and failed to timely respond. The appellate court, 

however, noted that “no authority limits the context in which a 

PRA request may be received, so long as the request provides 

fair notice. O’Dea, 493 P.3d at 1252.   

 Here, Brittig sent an email to Myers on August 24, 2020 

related to his belief the District silently withheld records related 

to PRR 2019-11.4 CP 869.  The Opinion at 19, determined that 

the August 24, 2020 email did not satisfy the fair notice test set 

forth in O’Dea as the email was not, itself, a PRA request, but 

 
4 Myers was the designated Public Records Officer for Brittig. 
CP 1847. 
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rather a follow-up to a request that, from the District’s 

perspective, it had already fulfilled.   

 The fair notice factors in O’Dea are: (1) whether the 

request was for specific records, as opposed to information 

about or contained in the records, (2) whether the requested 

records were actual public records, and (3) whether it was 

reasonable for the agency to believe the requester was 

requesting documents under a non-PRA authority. Id. at 1245, 

1252. Significantly, nothing within O’Dea requires that 

documents be titled a “Public Records Request” as the PRA 

contains no such requirement.   

 Brittig met all the O’Dea factors: (1) Brittig specifically 

requested silently withheld project records (Opinion at 9), (2) 

the request was for public records (Id. at 3), and (3) the email 

referenced PRR 19-011 and was the subject of Brittig’s 

underlying PRA complaint. CP 869. 

The Opinion at 19 found that Brittig’s email was a 

clarification of his request PRR 19-011 and was intended to add 
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a cause of action to his complaint. However, the fact Brittig 

asked about amending the complaint does not change the fact 

that Brittig was still timely inquiring about PRR 19-011 that, 

from Brittig’s perspective, the District had not closed. In 

Violante v. King County Fire Dist. No. 20, 114 Wn.App. 565, 

567, 59 P.3d 109 (2002), the court held that the closure of a 

PRA is from the requesters perspective, not the agency’s.  Here, 

the District never provided Brittig a final definitive response.  

The District’s records show it did not consider the October 3, 

2019 production of videos to be a final installment, but instead 

a “video completion notice”. CP 1686.   This same record 

indicates Brittig received a final completion notice on June 11, 

2019, but there is no final completion notice in the record. Id. 

Irrespective of the District’s internal records, the Opinion erred 

by considering the closure of PRR 19-011 from the agency’s 

perspective and not Brittig’s. 

 The Opinion also erred in its interpretation of Brittig’s 

August 24, 2020 email to Myers (CP 869).    In West v. City of 

https://casetext.com/case/violante-v-king-county-fire-dist#p567
https://casetext.com/case/violante-v-king-county-fire-dist#p567
https://casetext.com/case/violante-v-king-county-fire-dist
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Tacoma, 456 P.3d 894 (2020), the attorney's interpretation of 

the records request was narrower than the actual wording of the 

request, thus amounting to an inadequate search.   Here, Myers 

selectively ignored portions of Brittig’s August 24, 2020 email 

(CP 869) regarding the silently withheld 19-011 project records 

and focused only on Brittig’s intent to amend – amend for the 

very same records he was giving notice to Myers were still 

being silently withheld.   

 The Opinion’s narrow interpretation of Brittig’s August 

24, 2020 email to Myers (CP 869)  flips the purpose of the PRA 

on its head. Under this narrow interpretation, an agency could 

avoid liability for denying records by doing nothing. Cantu v. 

Yakima Sch. Dist. No. 7, 514 P.3d 661, 680-81 (2022).  This is 

exactly what Myers did by ignoring the portion of Brittig’s 

August 24, 2020 email identifying the missing records (CP 

869),  and hoping the statute of limitation would run. 

 This Court should accept review of this issue because this 

Court’s interpretation of O’Dea’s “fair notice” holding was 
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inconsistently applied to Brittig. As such, it should be addressed 

under RAP 13.4(b)(2) and (4).   

C. Whether the Court of Appeals created a conflict 
with the Supreme court decisions in Progressive 
Animal Welfare Society (PAWS) v. University of 
Washington and Smith v. Skagit County, supra, by 
applying a de novo standard of review, where the 
trial court assessed the credibility of witnesses, 
weighed evidence, and reconciled conflicting 
evidence, to determine if the witnesses were being 
truthful. 
 

 The Opinion at 11 cites to the Supreme Court case of 

PAWS, which cites to the Supreme Court case of Smith for the 

proposition that de novo review is appropriate when the 

following qualifiers are met: (1) when the trial court has not 

seen nor heard testimony requiring it to assess the credibility or 

competency of witnesses, (2) and to weigh the evidence, (3) nor 

reconciled conflicting evidence. Id. If these conditions are met, 

then on appeal, a court of review stands in the same position as 

the trial court in looking at the facts of the case and should 

review the record de novo. Id. The Opinion cites to at least two 

disqualifiers (#2 and #3) against applying a de novo review 
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standard to Brittig.  “Nevertheless RCW 42.56.550(3) mandates 

de novo review” Opinion at 12.  This “nevertheless” comment 

indicates a conflict that should be addressed by this court.  

 Here, this court considered both RCW 42.56.550(3) for 

de novo review and a review of the trial court’s findings of fact 

for substantive evidence. Importantly, RCW 42.56.550(3) states 

that judicial review of the PRA is de novo, citing Progressive 

Animal Welfare Soc’y v. Univ. of Wash., 125 Wn.2d 243, 252-

53, 884 P.2d 592 (1994).  In PAWS, the court stated that “the 

appellate court stands in the same position as the trial court 

where the record consists only of affidavits, memoranda of law, 

and other documentary evidence.”  Paws, 125 Wn.2d at 252.  

This court then went on to state that this case was unique as the 

trial court “necessarily had to assess the credibility of the 

declarants, weigh the evidence, reconcile conflicting evidence, 

and determine that the District’s declarants were not being 

truthful.” Under such circumstances, the reviewing court would 

apply the substantial evidence test.  See State v. Kipp, 179 

https://casetext.com/statute/revised-code-of-washington/title-42-public-officers-and-agencies/chapter-4256-public-records-act/section-4256550-judicial-review-of-agency-actions
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Wn.2d 718, 727, 317 P.3d 1029 (2014).  The court went on to 

state, however, that pursuant to RCW 42.56.550(3), because 

review mandates a de novo review, the appellate court is not 

required to defer to the trial court’s findings of fact and allows 

this court to enter its own findings.   

 This analysis shows two different standards of review to 

apply for a PRA appeal. Accordingly, this Court should accept 

review and determine the appropriate standard of review for 

public record cases.   

  Additionally, this Court should accept review because 

the Opinion conflicts with a cannon of statutory interpretation 

set forth in the Washington Supreme Court cases of PAWS 

citing to Smith, and should be reviewed under RAP 13.4(b)(1). 

VII. CONCLUSION 
 
 Based on the arguments, records and files contained 

herein, Brittig respectfully requests that this Court accept 

review of this matter. 





32 
 

CERTIFICATE OF SERVICE 
 
 I certify that on the day below set forth, I caused a true 

and correct copy of the document to which this certificate is 

attached to be served on the following in the manner indicated 

below:  

 
Counsel for Appellant/Cross-
Respondent: 
 
Jeffrey S. Myers  
Law, Lyman, Daniel, Kamerrer  
    & Bogdanovich, P.S. 
P. O. Box 11880 
Olympia, WA  98508-1880 
 
 

☐U.S. Mail 
☐Hand Delivery 
☒Email 
 

Respondent/Cross-Appellant: 
 
Jeffrey Brittig 
jeffrey.brittig@gmail.com 
 

☐U.S. Mail 
☐Hand Delivery 
☒Email 
 

 Signed at Tacoma, Washington this 16th day of 

October, 2023. 

 

   /s/ Kathy Herbstler    
   Kathy Herbstler 
 

 
 



 

 

 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
 

DIVISION II 
 

JEFFREY BRITTIG, No. 57408-0-II 

  

  Respondent/Cross Appellant,  

  

 v.  

  

MASON COUNTY FIRE DISTRICT #6, a 

public agency, 

UNPUBLISHED OPINION 

  

  Appellant/Cross Respondent.  

 

 

CRUSER, J. — Jeffrey Brittig submitted multiple requests under the Public Records Act 

(PRA)1 seeking records relating to a live-in firefighter quarters project being completed by the 

Mason County Fire District No. 6 (the District). Brittig’s first amended complaint asserted that the 

District had altered a record that he received in response to his request labeled PRR 2020-018. 

During the litigation, Brittig emailed the District’s attorney, stating that he believed the District 

had silently withheld records relating to his request labeled PRR 2019-011, and he amended his 

complaint again to include a claim regarding that request more than one year after the District had 

sent its last installment of records to Brittig.  

Following cross motions for judicial review and cross motions for reconsideration, the trial 

court ruled that the District had violated the PRA by altering a record it sent to Brittig in response 

to PRR 2020-018, that his claim regarding PRR 2019-011 was not barred by the one-year statute 

                                                 
1 Chapter 42.56 RCW. 
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of limitations under the PRA, and that the District violated the PRA in its response to PRR 2019-

011. The trial court imposed a $94,300 penalty against the District for these violations. 

The District appeals, arguing that the trial court erred in ruling (1) that it had violated the 

PRA in its response to PRR 2020-018, (2) that Brittig’s claim regarding PRR 2019-011 was not 

barred by the one-year statute of limitations, and (3) that the District’s response to PRR 2019-011 

violated the PRA. The District also argues that in the event we affirm the trial court’s rulings 

regarding the PRA violations, we should nevertheless remand for the trial court to recalculate the 

penalty assessment against the District, and, in a cross appeal, Brittig agrees. The District also 

seeks reversal of the attorney fee award in favor of Brittig below, and Brittig requests attorney fees 

on appeal.  

We hold that the District did not violate the PRA in its response to PRR 2020-018 and that 

Brittig’s claim as to PRR 2019-011 is barred by the one-year statute of limitations. Accordingly, 

we reverse the trial court’s orders on judicial review and on reconsideration. Because the District 

did not violate the PRA, both the penalty award against the District and the attorney fee award to 

Brittig are vacated. We reverse and remand for further proceedings consistent with this opinion. 

FACTS 

I. BACKGROUND 

 Brittig was a former volunteer firefighter with the District. On April 2, 2019, Brittig 

attended a meeting of the Hood Canal Improvement Club in which Captain Cody Daggett2 and 

Commissioner Richard Heinrich of the District gave a presentation about a planned expenditure 

                                                 
2 We refer to this individual as Captain Daggett because that was his title during the relevant 

events. However, his title is now Assistant Chief.  
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for a live-in firefighter quarters project for on-duty volunteer firefighters. This meeting was 

contentious and, after the meeting, there was a brief confrontation between Brittig and Captain 

Daggett regarding some notes Captain Daggett made during the meeting that Brittig wanted to see. 

Following this meeting, Brittig made a series of public records requests to the District. 

A. Brittig’s PRA Requests 

 1. PRR 2019-011 

 On April 5, 2019, Brittig sent an email to Heather Fredrickson, an office manager for the 

District, requesting the following documents under the PRA: 

All records showing the formation of the decision (including but not limited to) the 

record of the discussion, deliberation, or Business Case Analysis for the new 

firefighter quarters. 

 

Meeting minutes identifying the first public disclosure and or discussion related to 

the new firefighter quarters.  

 

The contract for each firefighter residing in the new firefighter quarters. 

 

The resumes (with redacted personal information) showing the recruits[’] past job 

experience and prior fire department jobs. 

 

Clerk’s Papers (CP) at 315. The District labeled this request PRR 2019-011. The District notified 

Brittig by email on April 23, 2019 that the first installment of responsive records was available, 

and someone else picked the records up on Brittig’s behalf on May 8, 2019. An additional 

installment of responsive records was provided in late June 2019.  

 On September 16, 2019, Brittig emailed Chief Clint Volk stating: 

I am still waiting for you to fully respond to my April 5, 2019 public record request; 

in which I asked for all records showing the formation of the decision (including 

but not limited to) the record of discussion, deliberation, or business case analysis 

for the new fire fighter quarters. 
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I have still not received the video recording of those meetings and I ask that 

please [sic] immediately provide them to me. 

 

Id. at 731. The videos were put on a flash drive and mailed to Brittig on October 3, 2019.  

 2. PRR 2020-018 

 On April 17, 2020, Brittig submitted another public records request for the District’s April 

16, 2018, “Commission Meeting Minutes” and the metadata associated with the record. Id. at 311. 

This request was labeled PRR 2020-018. Brittig asserted that he made this request because the 

District’s representatives at the April 2, 2019, presentation stated that the total spending on the 

live-in firefighter quarters project had been approximately $165,000, but Brittig maintained that a 

record he received in response to PRR 2019-011 stated that the “total project cap” was $150,000. 

Id. at 654 (boldface omitted). Accordingly, Brittig’s request sought “a record he knew to exist.” 

Id. at 61. The District provided responsive documents to Brittig on May 6, 2020. 

II. PRA LAWSUIT 

A. Brittig’s Claims 

 Brittig brought a lawsuit against the District for alleged PRA violations on April 23, 2020. 

On August 24, 2020, the trial court granted Brittig’s motion to amend his complaint. On the same 

day, Brittig sent Jeff Myers, the District’s attorney, an email that stated: 

It has come to my attention based on the video of the April 16, 2018 Business 

meeting, that your client silently withheld records related to PRR 2019-011. 

Specifically the supporting documents prepared by Capt Daggett given to the 

commis[s]ioners to help them formulate their decision on the fire fighter quarters 

project. 

 

Will you consent to another amendment? 

 

Id. at 869. Myers responded:  
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First things first. Let’s complete the first amendment before going to the second, or 

third or fourth. I have substantial concerns about how you keep moving the goal 

posts in this matter.  

 

Second, if you want to propose a second amended complaint, send me one after we 

have the first amended complaint completed and I will consider it.  

 

Id. 

 Brittig filed his first amended complaint on August 27, 2020, which added a claim 

concerning PRR 2020-018. Brittig alleged that, in contrast to the record he received in response to 

PRR 2019-011, the District “provided a record that had been speciously altered to read ‘total home 

purchase [cap] of $150,000’ and not total project cap as memorialized in the original approved 

Business Meeting Minutes.” Id. at 61.  

 Brittig moved for leave to file a second amended complaint two months later, on October 

27, 2020. This motion was granted on December 11, 2020, and Brittig filed the second amended 

complaint on December 21. The second amended complaint added a claim concerning PRR 2019-

011, alleging that the District silently withheld records related to his request, as referenced in his 

prior email to Myers. Specifically, Brittig claimed that the District provided only meeting minutes 

and a strategic plan in response to his request for “all records showing the formation of the 

decision,” and that a video of a March 18, 2018, special business meeting revealed the presence of 

other records that were not provided to him. Id. at 255. 

B. Cross-Motions for Judicial Review 

 Both parties sought judicial review by the trial court.  

 The parties each asserted that the other had altered records that were filed with the court. 

For example, as referenced above, Brittig stated in a declaration that the meeting minutes for the 

April 16, 2018, meeting of the Board of Fire Commissioners that were provided by the District in 



No. 57408-0-II 

6 

response to PRR 2019-011 authorized a “total project spending cap” of $150,000 for the firefighter 

quarters. Id. at 776. Brittig “shared this information” with Kimberly Cooper, another member of 

the public, who purported to attach the record to her declaration, which was provided with Brittig’s 

second amended complaint. Id. Brittig’s claim regarding PRR 2020-018 was predicated on the 

record provided in response to PRR 2019-011 containing this language because, he claimed, the 

record provided in response to PRR 2020-018 had been altered to state that the “total home 

purchase cap” was $150,000. Id. at 778 (emphasis omitted). Brittig’s supplemental declaration 

attached an email from Chief Volk sent on April 23, 2018, the day before the meeting at which the 

April 16, 2018, minutes were approved by the Board, indicating that Brittig received a copy of 

draft meeting minutes that used the term project rather than home purchase prior to his request for 

the approved minutes.  

 By contrast, the District maintained that the documents provided to Brittig in response to 

both of his requests authorized a “total home purchase cap” of $150,000. Id. at 130, 138. 

Fredrickson and Chief Volk stated in declarations that the minutes the District provided in response 

to PRR 2020-018 were the same as those provided in response to PRR 2019-011, and 

Commissioner Heinrich declared that the minutes provided under PRR 2020-018 “are identical to 

the minutes that were approved by the Board and which are on file with the District.” Id. at 352. 

The April 16, 2018, minutes were approved by the Board of Fire Commissioners at a meeting on 

April 24, 2018. Both Commissioner Heinrich and Chief Volk described the process for approving 

meeting minutes, which included sending a draft to the commissioners who then suggest changes 

prior to the meeting at which the minutes are approved.  
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 Brittig’s materials included a document he claimed to be a report from the State Auditor 

regarding the live-in firefighter quarters. Brittig declared that the auditor sent him a copy of the 

report of its January-February 2021 audit. At the outset of the auditor’s analysis, the report states 

that the project was discussed with Chief Volk and Fredrickson, who “explained that their analysis 

found the project to be a public works project and not a purchase” because the project required 

“preparation of the site and installation of the modular home as well as getting the home connected 

to utilities.” Id. at 801. The report referenced the meeting minutes that authorized “the purchase of 

a modular home with a purchase cap of $150,000 on 4/16/2018.” Id. at 805. The total project cost 

was listed as $150,858.66, which exceeded the $150,000 cap due to ADA modifications. This 

material alleged to be from the auditor is unauthenticated, contains no identifying information, and 

is incomplete.  

 In addition, the District argued that Brittig’s claim regarding PRR 2019-011 was time 

barred under RCW 42.56.550(6). The District asserted that the production of videos on October 3, 

2019 was the final production of records in response to PRR 2019-011, and that the second 

amended complaint alleging that the District’s response to this request violated the PRA was not 

filed until December 21, 2020, more than a year later. In response, Brittig argued that the District’s 

public records response log showed that his request was still considered open. 

C. Ruling on Judicial Review 

 Regarding PRR 2020-018, the trial court noted that Fredrickson, Chief Volk, and 

Commissioner Heinrich had all declared that the minutes provided under each of Brittig’s requests 

were identical and authorized a “home purchase spending cap” of $150,000, not a “project 

spending cap.” CP at 844-45. The court also referenced the auditor’s report submitted by Brittig 
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and its description of the District’s view that the firefighter quarters project was a public works 

project, not a purchase. The court found that “there were different public records provided for the 

same meeting” and that the records “did not appear to be drafts.” Id. at 845. The court found that 

“the District altered a public record and did not provide the original approved meeting minutes to 

[Brittig].” Id. at 846. 

 Regarding PRR 2019-011, the court found that October 3, 2019, when the District mailed 

the videos to Brittig, was the final date of the District’s response. When Brittig emailed Myers in 

August 2020, he “was not asking for public records – he was asking for [a] stipulation to amend 

the complaint because he believed there were records silently withheld” and Brittig could have 

filed an amended complaint at that time, rather than requesting a stipulation. The court found that 

Myers was, therefore, not on notice that he was receiving a public records request. The court 

further found that there was no obstruction by the District preventing Brittig from filing an 

amended complaint, so equitable tolling did not apply. Accordingly, the court ruled that the statute 

of limitations had run, and Brittig’s claim regarding PRR 2019-011 was time barred.  

D. Reconsideration Proceedings 

 Both parties moved for reconsideration of the trial court’s order. The District’s motion 

highlighted Commissioner Heinrich’s prior declaration regarding the process for approving 

meeting minutes, wherein Chief Volk typically sends drafts to the Board prior to the meeting and 

the commissioners have an opportunity to correct any errors. Commissioner Heinrich had 

previously declared that the April 16, 2018, meeting minutes were “approved pursuant to this 

procedure at the April 24, 2018 regular meeting of the Board,” and that the minutes provided to 
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Brittig in response to PRR 2020-018 were identical to the approved minutes that were on file with 

the District. Id. at 352. 

 The District then pointed out that the initial draft of the April 16, 2018, minutes used the 

term “total project cap,” and that Chief Volk emailed this draft to the commissioners and members 

of the Fire District on April 23, 2018, the day prior to the commission’s meeting where the final 

minutes were approved. Id. at 876. Both Brittig and Cooper’s husband were copied on the email 

and received the draft minutes using this language. But after Chief Volk sent the email, he received 

a call from one of the commissioners “to request that the ‘total project cap’ be changed to ‘total 

home purchase cap.’ ” Id. at 886. Chief Volk then made that change and printed paper copies for 

the commissioners’ review and vote at the April 24 meeting.  

 Both Commissioner Heinrich and Chief Volk declared that they “recognize[d] the 

document” attached to Cooper and Brittig’s declarations as a copy of the draft minutes prior to this 

edit and subsequent approval. Id. at 883, 885. Chief Volk stated that this “explain[ed] where 

Mr. Brittig got the draft minutes that he now falsely claims were produced to him in response to 

PRR 2019-011 using the ‘total project cap’ language.” Id. at 886-87. 

 The trial court granted Brittig’s motion for reconsideration in part, ruling that the District 

had violated the PRA in responding to PRR 2019-011 and that Brittig’s claim was not time barred. 

In explaining its ruling, the court relied on O’Dea v. City of Tacoma, 19 Wn. App. 2d 67, 80, 493 

P.3d 1245 (2021), which discussed the fair notice test in the context of a plaintiff attaching PRA 

requests to a complaint. The court found that Myers was on notice that Brittig was requesting 

records that were silently withheld when Brittig sent his August 2020 email seeking agreement to 

amend the complaint, and that Brittig’s claim filed in December 2020 was, therefore, timely. 
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 The court denied the District’s motion for reconsideration.  

E. Penalties and Attorney Fees 

 The trial court issued a $94,300 penalty against the District. It arrived at this number by 

“multiplying the penalty of $50 by the tax base.” Id. at 1884. In addition, the court awarded 

attorney fees to Brittig in the amount of $38,554.14.  

F. Appeal 

 The District appeals the trial court’s orders on judicial review, denying the District’s 

motion for reconsideration, granting Brittig’s motion for reconsideration, the  penalty award 

against the District, and the order on attorney fees and costs. Brittig filed a cross appeal challenging 

the trial court’s findings of fact and conclusions of law relating to the trial court’s penalty 

assessment.  

DISCUSSION 

I. PUBLIC RECORDS ACT 

 “The PRA is a ‘strongly worded mandate for broad disclosure of public records.’ ” Green 

v. Pierce County, 197 Wn.2d 841, 850, 487 P.3d 499 (2021) (quoting Hearst Corp. v. Hoppe, 90 

Wn.2d 123, 127, 580 P.2d 246 (1978)). Accordingly, “we must liberally construe the PRA in favor 

of disclosure.” West v. Port of Olympia, 183 Wn. App. 306, 311, 333 P.3d 488 (2014); see also 

RCW 42.56.030. 

 Under the PRA, public agencies are required to produce all public records upon request 

unless an exemption applies. Green, 197 Wn.2d at 850; RCW 42.56.070(1). There is no official 

format required for a records request, and it is not necessary for a requester to specifically reference 
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the PRA. O’Dea, 19 Wn. App. 2d at 80. If an agency fails to properly respond to a request under 

the PRA, the requestor can bring an action against the agency. See RCW 42.56.550.  

II. STANDARD OF REVIEW 

 The parties both assert that, pursuant to RCW 42.56.550(3), judicial review under the PRA 

is de novo. The District further asserts that reviewing courts are not bound by a trial court’s 

findings on disputed factual issues and can make their own factual findings, citing Progressive 

Animal Welfare Soc’y v. Univ. of Wash., 125 Wn.2d 243, 252-53, 884 P.2d 592 (1994) (PAWS II). 

In that case, our supreme court explained that “the appellate court stands in the same position as 

the trial court where the record consists only of affidavits, memoranda of law, and other 

documentary evidence.” PAWS II, 125 Wn.2d at 252. This comes from the principle that 

“where the record both at trial and on appeal consists entirely of written and graphic 

material—documents, reports, maps, charts, official data and the like—and the trial 

court has not seen nor heard testimony requiring it to assess the credibility or 

competency of witnesses, and to weigh the evidence, nor reconcile conflicting 

evidence, then on appeal a court of review stands in the same position as the trial 

court in looking at the facts of the case and should review the record de novo.”  

 

Id. at 252 (quoting Smith v. Skagit County, 75 Wn.2d 715, 718, 453 P.2d 832 (1969)).  

 This case is unique in that, although the trial court did not hear live testimony, the 

declarations submitted by Brittig and those submitted by the District directly contradicted each 

other. By ruling in Brittig’s favor on his claim regarding PRR 2020-018, the trial court necessarily 

had to assess the credibility of the declarants, weigh the evidence, reconcile conflicting evidence, 

and determine that the District’s declarants were not being truthful. Under other circumstances 

where the trial court has made factual findings, we would review those findings for substantial 

evidence. See State v. Kipp, 179 Wn.2d 718, 727, 317 P.3d 1029 (2014). 
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 Nevertheless, RCW 42.56.550(3) mandates de novo review, and we therefore agree with 

both parties that we need not defer to the trial court’s findings of fact. Because the record consists 

only of affidavits and other documentary evidence, we are “not bound by the trial court’s findings 

on disputed factual issues.” Cantu v. Yakima Sch. Dist. No. 7, 23 Wn. App. 2d 57, 80, 514 P.3d 

661 (2022). This allows us to decide factual issues from “the same position as the trial court” and 

enter our own factual findings. Id. at 89, 93-96. 

III. CLAIM REGARDING PRR 2020-018  

 The District argues that it did not violate the PRA in response to PRR 2020-018 by 

withholding the approved meeting minutes from the April 16, 2018, meeting because it produced 

evidence showing that it provided the correct copy of these minutes to Brittig in response to his 

request. The District further contends that the copy of the approved meeting minutes it provided 

to Brittig in response to PRR 2020-18 are the same as the approved meeting minutes it provided 

to Brittig in response to PRR 2019-011, and that Brittig obtained the document with the language 

“total project cap” in the email sent to him by Chief Volk on April 23, 2018. Br. of Appellant at 

29. 

Brittig argues that the District violated the PRA because it withheld the approved meeting 

minutes from the April 16, 2018, meeting in response to PRR 2020-018 and instead provided him 

with an altered record. He contends that the approved meeting minutes for the April 16, 2018 

meeting are the document containing the words “total project cap,” not the document containing 

the words “total home purchase cap.” Br. of Resp’t at 14. He bases this on the fact that the 

document he claims he received in PRR 2019-011 in response to his request for the April 16, 2018 

meeting minutes differs from the one he received in response to the same request in PRR 2020-
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018. And because both versions cannot be the correct version of the document, he argues that the 

District violated the PRA in responding to PRR 2020-018 because the District withheld what he 

believes to be the correct version of the approved meeting minutes.  

A. THE DISTRICT DID NOT VIOLATE THE PRA 

 There is little agreement on the parties’ versions of the facts. Brittig’s claim relies on the 

assertion that the District altered the version of the minutes it sent him in response to PRR 2020-

018. Meanwhile, Brittig’s own materials in support of judicial review included an email from Chief 

Volk indicating that he received the draft meeting minutes, using the term “total project cap,” for 

the April 16, 2018, meeting as early as April 23, 2018, to be reviewed for approval at a Board 

meeting the following day. CP at 779-80.  

 Brittig’s evidence in support of his assertion that he received a version of the minutes that 

said “total project cap” in response to PRR 2019-011 comes from an attachment to the declaration 

by Cooper, who claims that the document is what Brittig received in response to his request. Id. at 

268. But Cooper has no personal knowledge that this is true, relying instead on what she was told 

by Brittig. And Brittig’s own supplemental declaration merely stated that the April 16, 2018 

minutes provided in response to PRR 2019-011 “authorized a total project spending cap of 

$150,000” for the project, and that he “shared this information with fellow Union citizen Kim 

Cooper.” CP at 776-77. Even assuming Brittig’s assertion is true, his act of giving Cooper a copy 

of what he claimed he received in response to PRR 2019-011 and telling her what he believed it 

was does not meaningfully add to the evidence before us.   

 The District has consistently maintained that the April 16, 2018, meeting minutes it sent in 

response to PRR 2019-011 used the term “total home purchase cap” and that it sent Brittig the 
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same document in response to both requests. Moreover, the District has consistently maintained 

that the approved meeting minutes from the April 16, 2018, minutes use the language “total home 

purchase cap.”  

In its reconsideration materials, the District provided sworn declarations from Chief Volk 

and Commissioner Heinrich that they had reviewed the document attached to Cooper’s declaration 

purporting to be the meeting minutes for April 16, 2018, that the District provided to Brittig in 

response to PRR 2019-011. Both Chief Volk and Commissioner Heinrich declared that they 

“recognize[d] the document . . . as a copy of the draft minutes . . . [that were] sent by email to the 

Board of Commissioners on April 23, 2018,” which both Brittig and Cooper’s husband received. 

Id. at 883. Chief Volk’s declaration attached the email and included the attached meeting minutes.  

The issue in this particular violation is which of these two documents (the one that uses the 

term “total project cap” or the one that uses the term “total home purchase cap”) is the actual 

approved meeting minutes for the April 16, 2018, meeting. If we were to adopt Brittig’s view and 

hold that the actual approved meeting minutes are the version that said “total project cap,” then we 

would have to conclude that the actual meeting minutes were withheld in response to PRR 2020-

018.3  

                                                 
3 It is important to note that this is not simply a matter of the District having provided two different 

records in response to an identical request—which could mean, arguably, that the District violated 

the PRA in at least one of the two PRA requests simply by providing different records in response 

to identical requests. Brittig did not assert a violation of the PRA with respect to the District’s 

response to PRR 2019-011 in the event that the trial court found that the approved meeting minutes 

were, in fact, the ones that used the term “total home purchase cap.” Accordingly, even if Brittig 

is correct in his assertion that he was provided with different documents purporting to be the 

approved meeting minutes in response to PRR 2019-011 and PRR 2020-018, he has not shown a 

violation just by showing that there were two different documents provided.  
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 Upon reviewing the evidence, we determine that the approved meeting minutes from the 

April 16, 2018, meeting were provided to Brittig in response to PRR 2020-018 and were not 

withheld. This conclusion is supported by the evidence showing that Brittig came into possession 

of the version of the meeting minutes using the term “total project cap” when he received the 

unapproved draft of the meeting minutes as an attachment to Chief Volk’s April 23, 2018, email. 

In reaching this determination, we need not conclude that Brittig was untruthful in his assertions 

at the trial court; it is possible that he was handling so many documents in response to his public 

records requests and in preparation for litigation of his other claims that this document got mixed 

into his other documents and created confusion on his part. But it was error for the trial court to 

find that the document proffered by Brittig was the actual approved April 16, 2018, meeting 

minutes (using the term “total project cap”) as opposed to what the District proffered (using the 

term “total home purchase cap”).  

 The evidence proffered by Brittig that he contends supports the opposite conclusion 

includes (1) an unauthenticated document that Brittig claims was a report from the State Auditor, 

(2) Cooper’s declaration, which relies on hearsay by Brittig and is not based on personal 

knowledge; and (3) videos that Brittig submitted with his materials to the trial court. The first two 

documents are not admissible (see ER 602, 901), and our commissioner denied Brittig’s motion to 

submit copies of the videos at issue because there was no record that the videos were formally 

made a part of the record below. But even if the videos were part of our record on review, the 

question before us is not whether the approved meeting minutes for the April 16, 2018, meeting 

accurately reflect what was said at the meeting. Rather, the question before us is whether the 
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approved meeting minutes were provided to Brittig in response to his request. We conclude that 

they were. 

 The explanation provided by the District makes sense because it is common practice to 

send out a draft of the meeting minutes for review by those who will be voting on whether to adopt 

the minutes, and equally common for someone to identify a drafting error in the proposed minutes 

and ask that they be changed.4 The fact that Brittig was a recipient of the draft meeting minutes 

sent out on April 23, 2018, provides the most logical explanation of how he came to be in 

possession of minutes purporting to say that the total “project” cap was $150,000.  

 Accordingly, we reverse the trial court’s order on judicial review and order denying the 

District’s motion for reconsideration finding that the District violated the PRA in response to PRR 

2020-018.  

B. EVEN UNDER SUBSTANTIAL EVIDENCE REVIEW, THE DISTRICT DID NOT VIOLATE THE PRA 

 Even if we applied a substantial evidence review to the trial court’s factual findings,5 

substantial evidence does not support the trial court’s finding that the approved meeting minutes 

from the meeting on April 16, 2018, are the minutes containing the term “total project cap,” and 

that the District violated the PRA by withholding the actual approved meeting minutes. CP at 846. 

 As described above, the evidence provided by Brittig in support of his claim was largely 

not admissible or did not bear on the issue of whether the approved April 16, 2018, meeting 

minutes were produced by the District in response to PRR 2020-018. Accordingly, it was error for 

the trial court to find that the document proffered by Brittig was the actual approved April 16, 2018 

                                                 
4 The declarations by Commissioner Heinrich and Chief Volk confirmed that this was common 

practice for the District.  
5 See Kipp, 179 Wn.2d at 727. 
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meeting minutes (using the term “total project cap”) as opposed to what the District proffered 

(using the term “total home purchase cap”). Therefore, under substantial evidence review, we 

would reach the same conclusion and reverse the trial court’s order on judicial review and order 

denying the District’s motion for reconsideration.  

IV. CLAIM REGARDING PRR 2019-011 

 The District argues that Brittig’s claim concerning the adequacy of the District’s search in 

response to PRR 2019-011 is barred by the statute of limitations because Brittig filed his second 

amended complaint more than one year after the District provided him with videos responsive to 

his request. Brittig argues that his August 24, 2020 email to Myers stating that he believed the 

District silently withheld records responsive to PRR 2019-011 put the District on fair notice that 

it needed to produce additional records responsive to Brittig’s request and, therefore, his claim was 

timely under O’Dea. We hold that Brittig’s claim is time barred.  

A. LEGAL PRINCIPLES 

 RCW 42.56.550(6) provides that “[a]ctions under [the PRA] must be filed within one year 

of the agency’s claim of exemption or the last production of a record on a partial or installment 

basis.” “Our Supreme Court has held that this section reveals the legislature’s intent to impose a 

one year statute of limitations ‘beginning on an agency’s final, definitive response to a public 

records request.’ ” Dotson v. Pierce County., 13 Wn. App. 2d 455, 470, 464 P.3d 563 (2020) 

(quoting Belenski v. Jefferson County, 186 Wn.2d 452, 460, 378 P.3d 176 (2016)). 

 In O’Dea, the city’s public records officer did not receive two letters from O’Dea 

requesting public records, which O’Dea later attached to his complaint alleging PRA violations by 

the city. 19 Wn. App. 2d at 73-74. The city did not respond to the requests attached to the complaint 
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immediately after receiving them, but eventually provided responsive documents during the 

litigation. Id. at 74-75. The trial court ruled that the letters attached to O’Dea’s complaint were 

valid PRA requests and that the city violated the PRA when it failed to respond to the requests 

when it received the complaint. Id. at 75. On appeal, the city argued that it never received the 

letters in a context where they were recognizable as PRA requests. Id. at 80. We affirmed the trial 

court’s ruling that the city violated the PRA. Id. at 80-83. After going through the characteristics6 

of the requests and the requested records, we reasoned that the city was on fair notice that it 

received requests for public records. Id. at 80-83. 

B. ANALYSIS 

 Brittig’s August 24, 2020 email to Myers stated that Brittig believed the District had 

silently withheld records related to PRR 2019-011, after the District had already provided multiple 

installments of records, during litigation regarding Brittig’s other requests. Therefore, as an initial 

matter, this email was not itself a PRA request, but rather a follow-up to a request that, from the 

District’s perspective, it had already fulfilled. As noted by the trial court in its initial ruling on this 

issue, at that time, Brittig could have sought leave to amend his complaint, but he did not do so for 

another two months.  

                                                 
6  The factors relating to the characteristics of the request are (1) its language, (2) its 

format, and (3) the recipient of the request. The factors relating to the characteristics 

of the records are “(1) whether the request was for specific records, as opposed to 

information about or contained in the records,” “(2) whether the requested records 

were actual public records,” and “(3) whether it was reasonable for the agency to 

believe that the requester was requesting the documents under an independent, non-

PRA authority.”  

O’Dea, 19 Wn. App. 2d at 81 (internal citations omitted) (quoting Germeau v. Mason County, 166 

Wn. App. 789, 807, 271 P.3d 932 (2012)).  
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 We disagree with Brittig’s position that his email put the District on fair notice that it 

needed to supplement its response to PRR 2019-011. The parties were in active litigation at the 

time of the email, and Brittig’s email was requesting a stipulation to amend his complaint to add 

his claim regarding PRR 2019-011. Although it may have been prudent for the District to treat 

Brittig’s email as a clarification of his request, the email was to notify Myers that Brittig intended 

to add a cause of action to his complaint. This is not analogous to the circumstances in O’Dea, 

where the agency was receiving the PRA requests for the first time when it received the complaint. 

19 Wn. App. 2d at 73-74. 

 After Brittig emailed Chief Volk requesting videos responsive to PRR 2019-011, the 

District mailed videos to Brittig on October 3, 2019 and did not subsequently produce any further 

documents under the request. Brittig did not move for leave to amend his complaint until October 

27, 2020, and did not file his second amended complaint until December 21, 2020. This was more 

than one year after the District’s last production of a record and, therefore, Brittig’s claim is barred 

by the one-year statute of limitations. See RCW 4.56.550(6). Accordingly, we reverse the trial 

court’s order granting in part Brittig’s motion for reconsideration. 

V. PENALTIES 

 In light of our holding that the District did not violate the PRA as to PRR 2020-018, and 

that Brittig’s claim as to PRR 2019-011 was untimely, the trial court’s penalty award should be 

vacated.7  

 

                                                 
7 We note that in the event that we affirmed one or both of the PRA violations found by the trial 

court, both parties agreed that the trial court used an improper method for the calculation of the 

penalty and that remand for recalculation would have been required.  
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VI. ATTORNEY FEES AT TRIAL COURT 

 The District asks us to vacate the trial court’s award of attorney fees to Brittig because it 

did not violate the PRA. RCW 42.56.550(4) provides that a person prevailing in a PRA action 

against an agency shall be awarded all costs and reasonable attorney fees incurred in connection 

with the action. Because we hold that the District did not violate the PRA as to PRR 2020-018, 

and that Brittig’s claim as to PRR 2019-011 was untimely, we agree with the District. Accordingly, 

the trial court’s attorney fee award is vacated.  

ATTORNEY FEES ON APPEAL 

 Brittig requests attorney fees on appeal pursuant to RAP 18.1 and RCW 42.56.550(4). As 

noted above, RCW 42.56.550(4) provides for attorney fees to a person prevailing in a PRA action 

against an agency. Because Brittig is not the prevailing party, he is not entitled to attorney fees. 

CONCLUSION 

 The District did not violate the PRA in its response to Brittig’s PRR 2020-018 PRA request, 

and Brittig’s claim as to PRR 2019-011 is barred by the one-year statute of limitations. 

Accordingly, we reverse the trial court’s orders on judicial review and on reconsideration. Based 

on our conclusion that the District did not violate the PRA, both the penalty against the District 

and the attorney fee award to Brittig are vacated. We reverse and remand for further proceedings 

consistent with this opinion. 
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 A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

  

 CRUSER, J. 

We concur:  

  

MAXA, J.   

GLASGOW, C.J.  
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